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L. INTRODUCTION
This is an administrative civil rights complaint filed with the Office for Civil Rights of the

Department of Education (OCR) and the Educational Opportunities Section of the Department of
Justice’s Civil Rights Division (DOJ) under Title IV and Title VI of the Civil Rights Act of 1964 on
behalf of African-American students enrolled at Bragaw Avenue Elementary School, Hawthorne
Avenue Elementary School, and Roseville Avenue Elementary School, and all similarly situated

African-American students in Newark.
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This action is filed in response to the national crisis of school closures, and the recently
announced “One Newark Plan” that perpetuates a long-standing school closing crisis in Newark.
For decades, schools across the county that serve African-American students have been denied
equitable resources leaving students disadvantaged and deprived of an equal opportunity to learn.
Without libraries, without a full range of college, career and enrichment course offerings, without
counselors or highly qualified and supported teachers or the resources students need, students in
urban districts have had little to no opportunity to meet their full potential. Education “reform”
policies are destroying public schools by either closing them, turning them over to private
management companies, firing teachers and/or squeezing education budgets. These policies are
almost exclusively found in communities with higher concentrations of students of color, such as
the South Ward in Newark.

The “One Newark Plan” will continue the pattern of shuttering public schools in
communities of color. The “One Newark Plan” would close 13 neighborhood K-12 schools,
continuing 20 years of disinvestment in public schools that began when the New Jersey Department
of Education took control of Newark Public Schools. If the “One Newark Plan” is implemented, it will
raise to 26 the number of neighborhood schools closed over the past five years. These closures
discriminate against African-American students, and therefore, the federal government must stop

them.

I1. COMPLAINANTS

This complaint is filed on behalf of the Newark branch of New Jersey’s Parents Unified for
Local School Education (PULSEN]), a membership organization based in New Jersey and a member
of Journey 4 Justice, a national coalition intent on stopping discriminatory school closings. PULSEN]
is a parent-led grassroots organization created to train and mobilize parents. The purpose of PULSE
is to support and assure a high quality public education for all children by informing parents about
educational issues and parents’ rights, bringing parents into the decision making process,
empowering parents in their role as advocates for their children, and assisting them in their

interactions within the school system.!

This complaint is also filed on behalf of Tawanda Sheard, a parent at Bragaw Avenue

Elementary School, Lauren Melton, a parent at Roseville Avenue Elementary School, Yeraldin

1 http://www.pulsenj.org/about-us.html



Holguin, a parent at Roseville Avenue Elementary School, and Jacqueline Edwards, a parent at

Hawthorne Avenue Elementary School.

III. RESPONDENTS
The Respondent in this action is the New Jersey Department of Education, acting through
the superintendent of Newark Public Schools. In 1995, the State Board of Education authorized the
removal of Newark’s local board of education and the creation of a state-operated school district.2
Although some control has been returned to the local advisory board, the state still controls the
“governance” of Newark Public Schools (NPS), which means that the superintendent can veto any
local advisory board decisions.3 Moreover, the local advisory board cannot hire or fire a

superintendent until governance is returned.*

IV. OCR AND DOJ HAVE JURISDITION TO INVESTIGATE THE NEW JERSEY DEPARTMENT OF
EDUCATION FOR THE TITLE IV AND TITLE VI VIOLATIONS CAUSED BY THE “ONE NEWARK
PLAN"

Under Title VI of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000d et seq., and the Department
of Education’s implementing regulations, 34 C.F.R. Part 1000, OCR has the authority to investigate
allegations that recipients of federal financial assistance from the Department of Education are
discriminating on the basis of race, color, or national origin.

DOJ is responsible for enforcing Title VI of the Civil Rights Act of 1964, which prohibits
discrimination in public elementary and secondary schools based on race, color, or national origin
among other bases.> DOJ also has jurisdiction over Title IV and Title VI complaints against
recipients of DOJ funds or upon referral from the Department of Education.6

Because the New Jersey Department of Education is a recipient of federal financial
assistance from the Department of Education and by virtue of its control over the Newark Public
Schools is responsible for the discrimination caused by the “One Newark Plan,” OCR and DOJ have

jurisdiction to investigate this complaint.

2 In re Newark QSAC Appeal, 2013 N.J. Super. Unpub. LEXIS 1682, at 2 (N.J. Super. Ct. App. Div. July 8, 2013).

3 Education Law Center, “ELC’s lawsuit leads state to return control of fiscal management to Newark advisory board,”
available at http:/ /www.edlawcenter.org/news/archives/other-issues/elcs-lawsuit-leads-state-to-return-control-of-
fiscal-management-to-newark-advisory-board.html (last accessed May 12, 2014).

41d.

5 U.S. DEP'T OF JUSTICE & U.S. DEP’T OF ED., DEAR COLLEAGUE LETTER ON THE NONDISCRIMINATORY ADMINISTRATION OF SCHOOL DISCIPLINE
2 (Jan.8.2014).

6 U.S. DEP'T OF JUSTICE & U.S. DEP’T OF ED., DEAR COLLEAGUE LETTER ON THE NONDISCRIMINATORY ADMINISTRATION OF SCHOOL DISCIPLINE
2,1n.2 (Jan. 8.2014).




Complaints of discrimination are timely filed within 180 days of the discriminatory act that
gives rise to the complaint. On the nights of December 17 and 18, 2014, the superintendent of
Newark Public Schools held school meetings announcing the details of the One Newark plan.’

Therefore, this complaint is timely filed.

V. FACTUAL BACKGROUND

A. State Takeover

Since July 12, 1995, the New Jersey Department of Education has controlled Newark Public
Schools (NPS).8 NPS was the third district taken over by the state, following the takeover of Jersey
City (1989) and Paterson (1991).° These three school districts are among the largest in the state
and serve higher proportions of African-American students as compared with other school
districts.1 In addition, all three school districts are considered Abbott Districts, a designation
reserved for the poorest districts in the state, which entitles those districts to additional education
resources to assure “parity,” including the right to have all school building and renovation project
costs paid for by the state.11

Despite community opposition, New Jersey continues to take control of districts, but fails to
address the root causes of inequality. Last year, the state took over another school district, Camden,
which has conditions very similar to the other state-controlled districts.!? Rather than providing a
“thorough and efficient” education as required by the New Jersey Constitution, the state has
attempted to cut the state-wide education budget, to the particular detriment of students of color,
but fortunately has been stopped from this irresponsible course of action by the New Jersey
Supreme Court.13

Despite the fact that the state has controlled NPS for 20 years, the problems that state took

over NPS to fix persist. In fact, they are almost the same “challenges” the current superintendent

7 Mooney, John, N]Spotlight, “One Newark’ reform plan proves divisive even before official release,” December 18, 2013,
available at http://www.njspotlight.com/stories/13/12/18/one-newark-reform-plan-proves-divisive-even-before-
official-release/ (last accessed May 12, 2014).

8 In re Newark QSAC Appeal, at 2.

9 MacFarquhar, Neil, The New York Times, “Judge Orders a State Takeover of the Newark School District,” April 14, 1995,
available at http:/ /www.nytimes.com/1995/04 /14 /nyregion/judge-orders-a-state-takeover-of-the-newark-school-
district.html (last accessed May 12, 2014).

10 Id.

11 Education Law Center, “The history of Abbott v. Burke,” available at http://www.edlawcenter.org/cases/abbott-v-
burke/abbott-history.html (last accessed May 12, 2014); Education Law Center, “Abbott Districts,” available at
http://www.edlawcenter.org/cases/abbott-v-burke/abbott-districts.html (last accessed May 12, 2014).

12 Zubrzycki, Jaclyn, Education Week, “N.J. moves to take over another district,” May 31, 2013, available at
http://www.edweek.org/ew/articles/2013/06/05/33nj.h32.html (last accessed May 12, 2014).

13 Dlugin, Lee, People’s World, “N.J. Supreme Court upholds right to public education,” May 26, 2011, available at
http://www.peoplesworld.org/n-j-supreme-court-upholds-right-to-public-education/ (last accessed May 12, 2014).
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has cited to justify the “One Newark Plan.” Among other reasons the state gave for the initial
takeover in Newark, the state claimed students were under-achieving on standardized tests,
schools were mismanaged and had loose fiscal policies, and buildings were poorly maintained and
neglected.l* The state also claimed that NPS administrators worked in comfortable offices and
drained needed resources from students.!5 Fast forward nearly 20 years and the superintendent
has cited the same or similar reasons for the “One Newark Plan while receiving a very comfortable
salary and bonus.1¢ State control is not working. Rather than continuing to blame locally elected
officials, the state must listen to the community, conduct a comprehensive needs assessment, and
develop a plan that addresses inequality and provides all NPS students with the appropriate
resources to ensure they succeed.

While the state takeover was the foundation for the slow demise of public education in
Newark, there have been other catalysts. In particular, the now ubiquitous “education reform”
policies that have taken hold nationally have been aggressively pursued in Newark. Because of state
control, the Newark community is often at the whim of these national trends and is powerless to

resist them because mechanisms for local control and accountability have been obliterated.

B. Outside Influences And Expansion Of Charter Schools

In 2010, Mark Zuckerberg, then Chief Executive of Facebook, agreed to donate up to $100
million in matching funds to NPS.1” However, the donation required the establishment of the
“Foundation for Newark’s Future,” which oversees the distribution of the donation.!8 Some of the
funds have been used for “school options,”19 i.e. expansion of charter schools. Since 2010, the state

has approved 15 charter schools in Newark, primarily to North Star, an Uncommon Schools affiliate,

14 McLarin, Kimberly ]., The New York Times, “New Jersey prepares a takeover of Newark’s desperate schools,” July 23,
1994, available at http://www.nytimes.com/1994/07 /23 /nyregion/new-jersey-prepares-a-takeover-of-newark-s-
desperate-schools.html (last accessed May 12, 2014).

15 Id.

16 Mooney, John, NJSpotlight, “Against backdrop of contention, state releases Anderson’s bonus payments,” April 29, 2014,
available at http:/ /www.njspotlight.com/stories/14/04/28/against-backdrop-of-contention-state-releases-anderson-s-
bonus-payments/ (last accessed May 12, 2014); “Building a System: One Newark - Plan,” December 2013, available at
http://onewark.org/supporting-materials/ (last accessed May 12, 2014).

17 Perez-Pena, Richard, The New York Times, “Facebook founder to donate $100 million to help remake Newark’s
schools,” September 22, 2010, available at http://www.nytimes.com/2010/09/23/education/23newark.html?_r=0 (last
accessed May 12, 2014).

18 [d,

19 Gardella, Rich & Myers, Lisa, NBC News, “Two years after Zuckerberg’s $100 million gift, Newark schools have ‘a long
way to go,” October 8, 2012, available at http://www.nbcnews.com/id /49248995 /ns/us_news-education_nation/t/two-
years-after-zuckerbergs-million-gift-newark-schools-have-long-way-go/#.U3FfiiiPaSo (last accessed May 12, 2014).
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and TEAM Academy, a KIPP affiliate.20 Both networks plan on expanding further. The
superintendent now admits these “school options” are driving a “fiscal challenge” in NPS.2!

In particular, because charter schools are funded by local school district budgets, they
siphon off public school funds and resources.22 As a result, public schools are forced to cut their
budgets, resulting in less access to counselors, librarians, nurses, teachers, assistant teachers, and
other necessary support resources.23 As charter schools expand and public schools work with
smaller budgets, families are forced to make a choice between attending under-resourced public
schools or charter schools that are receiving significantly more support from the district and the
benefits of substantial private money.2¢ As families are funneled into charter schools, the
enrollment at public schools drops. Ultimately, this siphoning leads to claims that public schools are
under-enrolled and should be closed or co-located.2> The New Jersey Department of Education
perpetuates these policies and then uses the consequences to further sabotage public schools and
the children that attend them.

As a result of the Zuckerberg donation, Governor Chris Christie informally agreed to give
Mayor Cory Booker a major role in choosing a new superintendent for NPS.26 To no ones’ surprise,
the Mayor recommended Cami Anderson, a former executive director of Teach for America and a
top-aide during his first mayoral campaign.2?

In May 2011, the New Jersey Department of Education approved Mayor Booker's
recommendation and appointed Anderson as superintendent.?8 Since then, Superintendent
Anderson has aggressively promoted the expansion of Teach for America in Newark and the

expansion of charter schools, which has resulted in the shuttering or “resiting”?® of ten

20 Newark Public Schools, School Directory, http://www.nps.k12.nj.us/Page/9616 (last accessed May 12, 2014).

21 Building a System: One Newark - Plan,” December 2013, available at http://onewark.org/supporting-materials/ (last
accessed May 12, 2014).

214,

23 Interview with Jacqueline Edwards, Parent of student at Hawthorne Avenue Elementary School (March 28. 2014).

24 Interview with Sharon Smith, Co-founder of Parents Unified for Local School Education (May 3, 2014).

25 A co-location occurs when a charter school takes partial control of a public school building, such that some students are
enrolled in the public school, while other students are enrolled in the charter school.

26 Perez-Pena, Richard, The New York Times, “Facebook founder to donate $100 million to help remake Newark’s
schools,” September 22, 2010, available at http://www.nytimes.com/2010/09/23/education/23newark.html?_r=0 (last
accessed May 12, 2014).

27 Perez-Pena, Richard, The New York Times, “Ex-adviser to Booker is expected to lead Newark’s schools,” May 3, 2011,
available at http:/ /www.nytimes.com/2011/05/04 /education/04newark.html (last accessed May 12, 2014).

28 Id.

29 A resiting occurs when the neighborhood school building is closed and students are required to attend a different
facility. The name of the neighborhood school building follows the students to the new school building. Students whose
school is resited suffer the same types of harms as those detailed in Section V(F). Students have to find new
transportation options, have longer commutes to school, increased safety risks, and may also suffer from the same or
similar social-emotional tolls that these restructurings create.
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neighborhood schools.30 Despite cutting the budget for an already under-resourced NPS;3! the
Governor and the Department of Education continue to pay Superintendent Anderson a salary of

over a quarter of a million dollars and exorbitant bonuses.32

C. Previous School Closures

During her tenure, Superintendent Anderson has closed or “resited” ten neighborhood
schools. In her first year in office, Anderson closed five neighborhood schools—Broadway
Elementary School, Camden Middle School, Clinton Avenue Elementary School, Dayton Street
Elementary School, and Fifteenth Avenue Elementary School. These school closures

disproportionately affected African-American students:

2011-12 School Closures and Demographics

Broadway 3.4% 35.5%
Elementary School
Camden Middle School 0.0% 87.1%
Clinton Avenue 3.0% 95.5%
Elementary School
Dayton Street 0.0% 86.1%
Elementary School
Fifteenth Avenue 0.4% 82.6%
Elementary School
Total Schools 1.1% 73.4%
District Total 7.9% 52.8%

Source: New Jersey Department of Education, 2010-11 Enrollment.

30 New Jersey Department of Education, Enrollment data from 2010-11 to 2013-14 (data analysis on file with author).

31 Holland, Bill, Petition: “No bonus for Cami Anderson,” available at http://petitions.moveon.org/sign/no-bonus-for-
cami-anderson (last accessed May 12, 2014).

32 Mooney, John, N]Spotlight, “Against backdrop of contention, state releases Anderson’s bonus payments,” April 29, 2014,
available at http:/ /www.njspotlight.com/stories/14/04/28/against-backdrop-of-contention-state-releases-anderson-s-
bonus-payments/ (last accessed May 12, 2014).



According to the New Jersey Department of Education, in 2010-2011, African-American
students made up 52.8% of enrollment in the district. However, they made up 73.4% of the
students most directly affected by school closures the following school year. In comparison,
although White students made up 7.9% of the school district, they only made up 1.1% of the
students affected by school closures. Thus, White students were over seven times less likely to be
adversely affected by school closures than would be predicted by their district student enrollment.

As shown by the chart above, four of the five schools affected had an African-American
enrollment rate of over 82%. The only exception was Broadway Elementary School, which
disproportionately serves another group of students of color, Latino/as. Without Broadway
Elementary, African-American and White students make up 86.2% and 0.3% of the students most
directly affected by school closures, respectively.

In comparison, none of the schools had higher than a 3.4% White enrollment rate. In fact,
two schools, Camden Middle School and Dayton Avenue Elementary School, had absolutely no
White students enrolled. For a raw number comparison, only 13 White students were directly
affected by the school closures in the 2011-12 school year, but 843 African-American students were
affected.

But the school closures did not stop after the 2011-12 school year. In the 2012-13 school
year, the New Jersey Department of Education, acting through Superintendent Anderson, closed

another four schools, again disproportionately affecting African-American students:



2012-13 School Closures and Demographics33

Burnet Street School 0.9% 77.5%
Eighteenth Avenue School 1.4% 88.5%
Martin Luther King Jr. 0.0% 81.1%
Peshine Avenue School 0.0% 93.9%
Total Schools 0.4% 86.4%
District Total 7.9% 53.4%

Source: New Jersey Department of Education, 2011-12 Enrollment.

Again, African-American students were disproportionately affected in the 2012-13 school
closures, and even more so than in the previous year’s round of school closures. African-American
students made up 53.4% of enrollment in the 2011-12 school year. However, they made up 86.4%
of the students most directly affected by school closures. In comparison, although White students
still made up 7.9% of the school district, they only made up 0.4% of the students affected by school
closures. Thus, White students were nearly 20 times less likely to be adversely affected by school
closures than would be predicted by their average district student enrollment.

As shown by the chart above, all four schools affected had an African-American enrollment
rate of over 77%. In comparison, none of the schools had higher than a 1.4% White enrollment rate.
In fact, two of the four schools had absolutely no White students. For a raw number comparison,
only five White students were directly affected by school closures in 2012-13, but 1,094 African-
American students were affected.

In response to these school closures, the community filed a Title VI complaint with the OCR.
In addition to the schools listed above, the complaint included the closure of two ninth grade

academies at Barringer High School.34 In a response letter dated January 4, 2013, the OCR indicated

33 Note that this list excludes Luis Munoz Marin Elementary School. Although the school was closed in the 2012-13 school
year, it was later reopened. Nevertheless, during that one school year, students had to endure the disruption caused by
the closure of their school.

34 See Attachment 1, Sharon Smith OCR complaint, July 9, 2012.
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that the allegations were appropriate for investigation.35 However, to the knowledge of those filing
this complaint, OCR has not taken any action to remedy the harm that has been caused by those
closing. Because this pattern of discriminatory closings has gone unchecked, the superintendent
has been emboldened to close more schools. In fact, during the 2013-14 school year, another school
was closed—Samuel L. Berliner—which had a 2.5% White enrollment, but an 87.5% African-

American enrollment.

D. The “One Newark Plan” And Its Implementation

On December 17, 2013, the superintendent announced these discriminatory school closures
would continue through the implementation of the “One Newark Plan.”3¢ According to the
superintendent, the “One Newark Plan” is meant to ensure that Newark students have 100 excellent
schools.3” However, the “One Newark Plan” will target schools mostly in the South Ward and mostly
serving African-American students, and either close them, convert them to charters, or “renew”
them, meaning that teachers and administrators will have to reapply for their positions.38 The
alleged reasons for these actions include: “chronic under-achievement,” “declining enrollment,”
“ongoing fiscal challenges,” and deteriorating buildings--the same or similar reasons cited for the
original state takeover nearly 20 years ago. To the extent these “challenges” remain after 20 years
of state control, the fault lies squarely with the state, not with the African-American students and
their communities that will suffer the consequences of these closures. Further, none of these
reasons are legitimate, and they certainly are not sufficient reasons to close neighborhood schools.

Several concerned community members have challenged the plan, but their concerns have
been largely ignored. In February, after the community expressed concerns at a local advisory
meeting, the superintendent did not reconsider her plan, but instead decided that she would no

longer attend future advisory meetings, and in this one area, she has been true to her word.3?

35 See Attachment 2, OCR Response Re Case No. 02-12-1295, January 4, 2013.

36 Mooney, John, N]Spotlight, “One Newark’ reform plan proves divisive even before official release,” December 18, 2013,
available at http://www.njspotlight.com/stories/13/12/18/one-newark-reform-plan-proves-divisive-even-before-
official-release/ (last accessed May 12, 2014); “Building a System: One Newark - Plan,” December 2013, available at
http://onewark.org/supporting-materials/ (last accessed May 12, 2014).

37 “Building a System: One Newark - Plan,” December 2013, available at http://onewark.org/supporting-materials/ (last
accessed May 12, 2014).

38 “One Newark Long-Term Ward Plan - FAQ,” December 2013, available at http://onewark.org/supporting-materials/
(last accessed May 12, 2014).

39 Mooney, John, N]Spotlight, “Fine print: Anderson says she’ll no longer attend school board meetings,” February 26,
2014, available at http://www.njspotlight.com/stories/14/02/26 /fine-print-cami-anderson-open-letter-to-newark-
families-says-she-ll-no-longer-attend-school-board-meetings/ (last accessed May 12, 2014); see Attachment 3, Newark
Public Schools, “An open letter to Newark families,” February 25, 2014.
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The plan has also faced criticism from at least five school principals,® 77 clergymen,*!
Parent Organization presidents,*? the Newark Student Union,*3 the American Federation of
Teachers,** the National Education Association, a couple of state legislators, the NAACP State
Conference, and several other concerned community members.45

While the superintendent recently sent a letter to parents further delaying the already
delayed implementation of the “One Newark Plan,” finally acknowledging the community’s concern
that she does not have a transportation plan, and also acknowledging that parents are not filling out
the “open enrollment” application as timely as she had hoped, she stays steadfast in her

determination to implement the “One Newark Plan,” despite its harmful effects.46

E. The Racially Discriminatory Effects Of The “One Newark Plan”

The “One Newark Plan” will continue the pattern of school closings that discriminate
against African-American students. The “One Newark Plan” calls for five conversions to charter
schools, three conversions to Early Childhood Centers, three resitings, one phase-out, and one

permanent closure.

40 McGlone, Peggy, The Star-Ledger, “5 Newark principals suspended indefinitely, allegedly for opposing One Newark
plan,” January 20, 2014, available at
http://www.nj.com/education/2014/01/5_newark_principals_have_been_suspended_alledgedly_for_opposing one_newa
rk_plan.html (last accessed May 12, 2014).

41 Strauss, Valerie, The Washington Post, “Clergy warn Christie: Your Newark school reform is a mess,” April 19, 2014,
available at http:/ /www.washingtonpost.com/blogs/answer-sheet/wp/2014/04/19/clergy-warn-christie-your-newark-
school-reform-is-a-mess/ (last accessed May 12, 2014).

42 Braun, Bob, Bob Braun’s Ledger, “Cry for Newark,” April 30, 2014, available at http://bobbraunsledger.com/cry-for-
newark/ (last accessed May 12, 2014).

43 The Newark Student Union is an organization founded by and for Newark students with the goals of protecting student
right, ensuring they receive a quality education, and empowering the student voice in the political process. It is especially
important that Newark students have a voice in the own future since the education system is supposed to be for their
benefit. https://www.facebook.com/NewarkStudentsUnion/info

44 Strauss, Valerie, The Washington Post, “Gov. Christie’s new crisis: Protests grow over state control of Newark schools,”
February 27, 2014, available at http://www.washingtonpost.com/blogs/answer-sheet/wp/2014/02 /27 /gov-christies-
new-crisis-protests-grow-over-state-control-of-newark-schools/ (last accessed May 12, 2014).

45 McGlone, Peggy, The Start Ledger, “Hundreds protest Newark’s plan to close schools and lay off teachers,” March 27,
2014, available at

http://www.nj.com/education/2014 /03 /hundreds_protest_newarks_plan_to_close_schools_and_lay_off_teachers.html
(last accessed May 12, 2014).

46 See Attachment 4, Letter from Cami Anderson, April 21, 2014.
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2014-15 Proposed School Closures and Demographics (One Newark Plan)4?

*Alexander Street School 0.3% 97.1%
*Bragaw Avenue 1.2% 89.2%
Elementary School
t+Chancellor Avenue Annex 0.7% 87.2%
tEagle Academy 3.1% 79.1%
*Hawthorne Avenue 0.0% 89.6%
Elementary School
*Madison Avenue Elementary 0.2% 93.1%
School
tMaple Avenue School 1.1% 93.4%
tMiller Street School 0.8% 53.2%
*Newton Street School 0.9% 83.2%
tRoseville Avenue Elementary 1.1% 61.8%
School
AWeequahic High School 0.0% 97.4%
A West Side High School 0.7% 91.9%
Total (One Newark) 0.7% 86.3%
District Total 7.9% 50.9%

Source: New Jersey Department of Education, 2013-14 Enrollment.

*These schools will be closed and reopened under new charter management.

tThese schools will be closed and reopened as early childhood centers.

}These schools are being resited. Data for Girls Academy is unavailable because this is its first year
in operation.

AThese schools are being phased-out.

A These schools are being permanently closed.

47 “Building a System: One Newark - Plan,” December 2013, available at http://onewark.org/supporting-materials/ (last
accessed May 12, 2014).
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African-American students make up 50.9% of the district, but they will make up 86.3% of
the students most directly affected by the “One Newark Plan.” In comparison, White students make
up 7.9% of the district, but only 0.7% of students affected by the “One Newark Plan.” White
students are 11 times less likely to be adversely affected by the “One Newark Plan” than would be
predicted by their district student enrollment.

Furthermore, five of the schools that will be affected have an African-American enrollment
rate of over 90%, and, overall, nine have an African-American enrollment rate of at least 83%. In
general, although some schools have a higher Latino enrollment than the other schools, all of the
schools have an African-American enrollment rate higher than the district average.

In comparison, only one school has a White enrollment rate higher than 1.2%—Eagle
Academy at 3.4%. In fact, at least two schools, Weequahic High School and Hawthorne Avenue
Elementary School, have absolutely no White students. Only 26 White students will be directly
affected by the “One Newark Plan,” but 3,368 African-American students will be affected. To
reiterate, these school closures are predominately affecting the South Ward, a community with a
higher African-Americans population. Eight of the thirteen schools that will be most affected are in
the South Ward, with only three in the West Ward, one in Central Ward, one in East Ward, and zero
in North Ward. The concentration of the “One Newark Plan” in the South Ward will only exacerbate

the adverse impacts on the South Ward community.

F. Harm Caused By “One Newark Plan”

This complaint is filed on behalf of parents at Bragaw Elementary, Hawthorne Elementary,
and Roseville Elementary, but the adverse impacts of the "One Newark Plan" will similarly affect
students and families at schools throughout Newark, primarily in the South Ward.

The “One Newark Plan” would create several hardships for parents and students. First, the
“One Newark Plan” would create additional transportation obstacles. According to the “One Newark
Plan” FAQ, the only elementary school parents who would qualify for transportation assistance are
those who live at least two miles away from their school.#8 That means that students who live
within a two-mile radius may have to walk to school, which could be close to a 40 minute walk.
Tawanda Sheard, the mother of a 10-year old at Bragaw Avenue Elementary, does not have a car to
drive her daughter to school.#® She created a 55-minute video showing how far her daughter may

have to walk to school—it used to take her daughter five minutes to walk to school, but now it will

48 One Newark, Questions and Answers, http://onewark.org/q-and-a/ (last accessed May 12,2014).
49 Interview with Tawanda Sheard, parent of student at Bragaw Avenue Elementary School. (March 28, 2014).
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take much longer.5° The video shows the dangerous bridges Ms. Sheard’s daughter would have to
cross, the speeding traffic on the street, the abandoned homes, the various construction sites and
equipment, and the complete absence of crossing guards.5! In addition to these health and safety
risks, Ms. Sheard has concerns about the conditions her daughter would face during the extremely
bad winters in Newark. Her daughter may have to be out in the cold and walk through rain or snow
for a prolonged period of time. Even if Ms. Sheard’s daughter does qualify for transportation
assistance, she would only qualify for a bus ticket on public transportation.52 Ms. Sheard would be
unable to accompany her daughter because it would become too expensive and time-consuming for
her, particularly given that the district generally only pays for half of the public transportation
fare.>3 Her daughter would be left all alone on the bus with strangers.

Mrs. Melton, the mother of a student at Roseville Elementary School, expressed similar
health and safety concerns because of the lack of adequate transportation. Ms. Melton expanded
upon her concerns by explaining that public buses in Newark are notoriously dangerous.5* There
have been stabbings and robberies on public buses.>> Riding the bus has become so dangerous that
bus drivers are now enclosed behind a plexi-glass box to keep them safe.56 If the “One Newark Plan”
is implemented, elementary school students will be exposed to these dangers.

Students are already beginning to feel the social-emotional effects of the potential school
closings and the new dangers they may encounter. Ms. Sheard’s daughter has often woken up in the
morning crying because her school might be closing.57 In fact, Ms. Sheard’s daughter has told her
mother that she no longer wants to attend school because it is closing anyway.>8 No matter how
close her new school may be, Ms. Sheard’s daughter will have to go through unexpected and
unnecessary changes, which are already taking a toll on her. Moreover, students’ anxiety may be
elevated if they are forced to merge with students from another school. The school climate may be
extremely tense, particularly if rival gang members are assigned to the same school.5°

Unfortunately, the feelings that Ms. Sheard’s daughter is experiencing are not unique to her.

Mrs. Melton has seen an attendance issue at Roseville Avenue Elementary School since it was

50 The Bragaw Commute, https://www.youtube.com/watch?v=]Jw4661S6xRg (last accessed May 12, 2014).
511d.

52 One Newark, Questions and Answers, http://onewark.org/q-and-a/ (last accessed May 12, 2014).

53 Interview with Yeraldin Holguin, Parent of student at Roseville Avenue Elementary School (May 12, 2014).
54 Interview with Lauren Melton, Parent of student at Roseville Avenue Elementary School (May 10, 2014).

55 Interview with Lauren Melton, Parent of student at Roseville Avenue Elementary School (May 10, 2014).

56 Interview with Lauren Melton, Parent of student at Roseville Avenue Elementary School (May 10, 2014).

57 Interview with Tawanda Sheard, parent of student at Bragaw Avenue Elementary School. (March 28, 2014).
58 Interview with Tawanda Sheard, parent of student at Bragaw Avenue Elementary School. (March 28, 2014).
59 Interview with Sharon Smith, Co-founder of Parents Unified for Local School Education (May 3, 2014).
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announced that Roseville would be converted to an Early Childhood Center.6® Many parents are
tired of having to fight to keep their schools open, and they are enrolling them in schools outside of
Newark.61 Mrs. Holguin, the mother of a student at Roseville, has been active at meetings to keep
her daughter’s school open, but now even she is thinking about enrolling her daughter outside of
Newark.62 The students who are attending Roseville have to deal with serious disruptions to their
education. Because of the plan to convert Roseville to an Early Childhood Center, there has been
constant construction during school hours.63 This construction is interfering with the ability of
teachers to teach and students to learn.

Despite arguments from the superintendent that schools are “under-achieving,” parents
have nothing but praise for their teachers and administrators. In fact, Jacqueline Edwards, the
mother of a student at Hawthorne Elementary School, is extremely grateful for all of the teachers
who went to her home after her daughter was hit by a car.6* The teachers made sure that Ms.
Edward’s daughter kept up with her schoolwork by working with her at home after school.65
However, it was not just math and English that Ms. Edward’s daughter was learning.

Parents want their children to be well-rounded individuals. However, parents whose
children may be forced to attend privately-managed charter schools are doubtful that the charter
schools will appropriately engage students. Ms. Melton, an educator herself, has seen children at
charter schools lose the love of learning.6¢ Often, students at charter schools have to work longer
hours than most adults do. They have to attend school from eight in the morning until five in the
afternoon, and then they have hours upon hours of homework.6” The almost exclusive focus on test
performance means that several charter schools have inadequate extracurricular activities.t8 Most
do not have sufficient sports, debate teams, music, gym, art, or any of the other opportunities that
create balanced and critical thinkers.6% Instead, “students are treated like they are in the military.”70
They are subjected to extremely punitive school discipline policies, with some students being

pushed out of school for failing to meet performance goals on tests.”!

60 Interview with Lauren Melton, Parent of student at Roseville Avenue Elementary School (May 10, 2014).

61 Interview with Lauren Melton, Parent of student at Roseville Avenue Elementary School (May 10, 2014).

62 Interview with Yeraldin Holguin, Parent of student at Roseville Avenue Elementary School (May 12, 2014).

63 Interview with Lauren Melton, Parent of student at Roseville Avenue Elementary School (May 10, 2014).

64 Interview with Jacqueline Edwards, Parent of student at Hawthorne Avenue Elementary School (March 28, 2014).
65 Interview with Jacqueline Edwards, Parent of student at Hawthorne Avenue Elementary School (March 28, 2014).
66 Interview with Lauren Melton, Parent of student at Roseville Avenue Elementary School (May 10, 2014).

67 Interview with Lauren Melton, Parent of student at Roseville Avenue Elementary School (May 10, 2014).

68 Interview with Lauren Melton, Parent of student at Roseville Avenue Elementary School (May 10, 2014).

69 Interview with Sharon Smith, Co-founder of Parents Unified for Local School Education (May 3, 2014).

70 Interview with Lauren Melton, Parent of student at Roseville Avenue Elementary School (May 10, 2014).

71 Interview with Sharon Smith, Co-founder of Parents Unified for Local School Education (May 3, 2014).

15



Moreover, even if parents wanted to send their children to a charter school, there is no
guarantee that their children will be accepted because charter schools often have selective
admission. In fact, there is no guarantee that children will be accepted into any school. Mrs. Holguin
received the results of her enrollment application on May 9, 2014.72 Despite filling out the
application on time and listing all of the closest schools available to her, Mrs. Holguin’s daughter
was not accepted to any of the six schools she listed.” Instead, Mrs. Holguin was told that she would
have to fill out another application because the schools she selected were in high demand and did
not have sufficient space for her daughter.’* The letter also stated that her daughter may not have
been selected at any of the schools because she did not list at least eight schools.”> However, the
“One Newark Plan” does not adequately take into consideration the fact that many parents want
their children to attend schools that are close to home. Asking parents to list at least eight schools
means that parents will have to list schools that are extremely far away.’¢ To add insult to injury,
parents would have to send their children to their seventh or eighth choice, not their first, second,
or even third choice. The parents of Newark do not have a choice, they only have a chance. It is an
unfortunate reality for Mrs. Holguin.

However, if students are accepted to these privately-managed charter schools, they will
often have teachers that are less-experienced than public school teachers, and unlike the public
school teachers they currently learn from, do not come from their community.””

There is a particularly close connection between families and teachers in many of the
schools that may be closed. Parents refer to these schools as “generational schools.” The children
attend these schools, their parents attended these schools, and in some cases, even their
grandparents attended these schools.”® The trust and strong relationships that are developed
through several generations cannot be quantified in numbers. The community knowledge that is
developed cannot be completely understood in a plan that did not have community input. In one
instance, 50 years of knowledge were lost when the principal at Roseville Avenue Elementary

School was forced to resign for trying to keep Roseville open.”?

72 Interview with Yeraldin Holguin, Parent of student at Roseville Avenue Elementary School (May 12, 2014).

73 Interview with Yeraldin Holguin, Parent of student at Roseville Avenue Elementary School (May 12, 2014).

74 Interview with Yeraldin Holguin, Parent of student at Roseville Avenue Elementary School (May 12, 2014); see
Attachment 5, Letter from Cami Anderson informing Mrs. Holguin that she would have to reapply.

75 Interview with Yeraldin Holguin, Parent of student at Roseville Avenue Elementary School (May 12, 2014); see
Attachment 5, Letter from Cami Anderson informing Mrs. Holguin that she would have to reapply.

76 Interview with Yeraldin Holguin, Parent of student at Roseville Avenue Elementary School (May 12, 2014).

77 Interview with Sharon Smith, Co-founder of Parents Unified for Local School Education (May 3, 2014).

78 Interview with Jacqueline Edwards, Parent of student at Hawthorne Avenue Elementary School (March 28, 2014).
79 Interview with Lauren Melton, Parent of student at Roseville Avenue Elementary School (May 10, 2014).
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Although the superintendent claims that she wants to increase “school options,” she has not
listened to parents who have repeatedly told her that their choice is to attend their neighborhood
school. The parents at Hawthorne, Bragaw, and Roseville were forced to fill out the “universal
enrollment” application, but they were not able to list their number one choice because their
current schools were not on the list. In their place were the names of the two privately-managed
charter schools that are slated to take over management of Hawthorne and Bragaw next year. There
was nothing to replace Roseville because Roseville will be turned into an Early Childhood Center,
despite the fact that there are already several Early Childhood Centers within a one-mile radius.80

Parents are not being given more choice, but are instead being told what to do.

G. The Invalid Rationales For The “One Newark Plan”

The superintendent provided a list of four reasons for the “One Newark Plan”--(1) chronic
under-achievement, (2) declining enrollment, (3) ongoing fiscal challenges, and (4) deteriorating
buildings.8! However, the superintendent never explained the formula used to measure and weigh
these factors in deciding whether to close schools, convert them to charter schools, or renew them.

Close examination of these rationales shows that they don’t justify the decision to close schools.

i Chronic Under-Achievement

One of the cited reasons for the “One Newark Plan” is “chronic under-achievement.”
However, “under-achievement” is being measured through “student growth percentiles” on test
scores. According to Bruce Baker, a researcher at Rutgers University, the problem with “student
growth percentiles”—a measure of relative growth in test scores over a school year—is that they do
not account for student characteristics.82 Thus, the demographics of a school determine whether a
school is “under-achieving,” meaning that the statistical tools used to develop the “One Newark
Plan” target schools and students with the highest needs, not necessarily the most “under-
achieving.”

In particular, schools that serve higher percentages of students who are African-American
or Latino typically have lower test scores83 because of a lack of adequate resources, a long-standing
history of segregation and oppression, and social and educational policies that are detrimental to

people of color. The same is true for schools that serve higher percentages of students who receive

80 Interview with Lauren Melton, Parent of student at Roseville Avenue Elementary School (May 10, 2014).

81 “Building a System: One Newark - Plan,” at 4-8, December 2013, available at http://onewark.org/supporting-
materials/ (last accessed May 12, 2014).

82 Weber, Mark & Baker, Bruce D., “An empirical critique of ‘One Newark,” at 5, January 24, 2014.

83 Weber, Mark & Baker, Bruce D., “An empirical critique of ‘One Newark,” at 5, January 24, 2014.
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free-or-reduced lunch.84 Similarly, if school test scores are averaged across all grades, as they were
for the “One Newark Plan,” schools that serve higher proportions of 4th graders will automatically
have lower test scores because 4th graders have the lowest averages among 3rd-8th graders.85 An
analysis that fully and appropriately considers school demographics shows that some “under-
achieving” schools are actually performing higher than would be predicted based on their
demographics, including Bragaw and Hawthorne.8¢ Yet, these schools are still labeled as “under-
achieving.”

To compound the concerns with the statistical model used for the “One Newark Plan,” a
report by the Institute on Education Law and Policy (IELP) concludes that NPS is intensely
segregated.8” The report found that 84.1% of Newark’s schools are “intensely segregated,”
indicating that they have zero to 10% White students.88 Given Mr. Baker’s critiques, along with the
findings of the IELP, it is no surprise that the majority of the schools affected are in the South Ward,
a neighborhood with a higher percentage of African-American residents.

Finally, there is no indication that the charter schools that are supposed to replace public
schools will serve higher-needs students any better than neighborhood schools. This is particularly
true because charter schools serve a significantly lower proportion of students who qualify for free
and reduced lunch.8? In other words, the test scores of charters are inflated because they do not
serve students with the same needs as the schools that they will be replacing. As a final point, test
scores are not truly reflective of how well charter schools are performing, particularly because
“under-achieving” students are often pushed out and into public schools. Those “under-achieving”
students’ test scores are ultimately reflected in the receiving neighborhood schools, not in the

charter school’s data.

ii. DECLINING ENROLLMENT
The superintendent also asserts that the decision to close schools is justified by declining

enrollment.?? While overall enrollment in NPS has declined slightly, the closing schools are actually

84 Weber, Mark & Baker, Bruce D., “An empirical critique of ‘One Newark,”” at 5, January 24, 2014.

85 Weber, Mark & Baker, Bruce D., “A response to ‘correcting the facts about One Newark Plan: a strategic approach to 100
excellent schools,” at 5-7, March 24, 2014.

86 Weber, Mark & Baker, Bruce D., “A response to ‘correcting the facts about One Newark Plan: a strategic approach to 100
excellent schools,” at 10, March 24, 2014.

87 Flaxman, G., Orfield, G., & Tractenberg, P., “New Jersey’s apartheid and intensely segregated urban schools,” 2013.

88 Flaxman, G., Orfield, G., & Tractenberg, P., “New Jersey’s apartheid and intensely segregated urban schools,” 2013.

89 Flaxman, G., Orfield, G., & Tractenberg, P., “New Jersey’s apartheid and intensely segregated urban schools,” 2013.

90 “Building a System: One Newark - Plan,” at 6, December 2013, available at http://onewark.org/supporting-materials/
(last accessed May 12, 2014).
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over-enrolled according to Mr. Baker’s analysis.?? The superintendent acknowledges that the
decrease in enrollment has largely been a result of charter school expansion in Newark,%2 but rather
than making attempts to provide the existing public schools with better resources, she has decided
to close schools or hand over school buildings to charter schools, thus catalyzing the expansion of

charters to the detriment of NPS.

iii. Ongoing Fiscal Challenges

A third reason cited for the “One Newark Plan” is “ongoing fiscal challenges.”?3 However, the
superintendent’s actions to close public schools and open charters is making that fiscal crisis worse,
not better. According to the “One Newark Plan,” by the 2016-17 school year, 36% of NPS’ general
fund will go to payments to charter schools.%* In other words, funds that are supposed to go to
public schools are being siphoned off to fund charter schools, to the detriment of public school
children. As a result, and in conjunction with budget cuts imposed by the superintendent, NPS has
cut librarians, counselors, nurses, teachers, and other school staff members.% Any logical person
would conclude that if the reason for fiscal challenges is the expansion of charter schools, than the
solution cannot be further expansion of charter schools.

Equally as important, the superintendent has not explained how much the restructuring of
schools will cost. The restructuring of NPS will, at a minimum, create new transportation costs,
construction costs for school conversions to early childhood centers, and legal costs associated with

the transfer of NPS buildings to charter operators.

iv. Deteriorating Buildings
A final reason cited for the “One Newark” plan is deteriorating buildings.¢ However, it is
impossible to assess this justification because the Long Range Facilities Plan for NPS has not been
updated since 2005, in violation of the Educational Facilities Construction and Financing Act.9?

Given this failure to conduct required planning and assessment, OCR and DO]J should insist that the

91 Weber, Mark & Baker, Bruce D., “An empirical critique of ‘One Newark,” at 17, January 24, 2014.

92 “Building a System: One Newark - Plan,” at 6, December 2013, available at http://onewark.org/supporting-materials/
(last accessed May 12, 2014).

93 “Building a System: One Newark - Plan,” at 7, December 2013, available at http://onewark.org/supporting-materials/
(last accessed May 12, 2014).

94 “Building a System: One Newark - Plan,” at 7, December 2013, available at http://onewark.org/supporting-materials/
(last accessed May 12, 2014).

95 Interviews with Sharon Smith, Johnnie Lattner, Tawanda Sheard, Lauren Melton, Jacqueline Edwards, and Yeraldin
Holguin.

96 “Building a System: One Newark - Plan,” at 8, December 2013, available at http://onewark.org/supporting-materials/
(last accessed May 12, 2014).

97 Weber, Mark & Baker, Bruce D., “An empirical critique of ‘One Newark,”” at 17, January 24, 2014.; P.L. 2007, c.137
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respondent prove that this is a legitimate justification. Nevertheless, if buildings are truly in
disrepair, it is because of the very failure of the state to make renovations. The state is under an
important financial obligation to Abbott districts, such as Newark, yet it is abundantly clear that the
state has not met its obligations. The state cannot refuse to invest in buildings and then decide to
close those very same buildings because they are deteriorating.

The superintendent states that it will cost $1.3 billion to bring all schools up to 21st century
standards.*8 Coincidentally, that is just about exactly how much money NPS will have to hand over
to charters from the 2012-13 to 2016-17 school year.?® Rather than fuel the expansion of charter

schools, those $1.3 billion should be used to invest in NPS.

VI. THE “ONE NEWARK PLAN” DISCRIMINATES AGAINST AFRICAN-AMERICAN STUDENTS
A. The “One Newark Plan” Intentionally Discriminates Against African-American
Students

The “One Newark Plan” targets African-American students in a discriminatory fashion.
African-American students make up 51% of the district, but 86% of students affected by “One
Newark.” In comparison, White students make up 7.9% of enrollment, but only 0.6% of students
affected by “One Newark.” Further supporting an inference of discrimination is the fact that the
superintendent has ignored the concerns of African-Americans and has stopped attending local
advisory meetings, suggesting she is unable to give a convincing non-discriminatory explanation for
the closings. That she has been unwilling or unable to explain the precise reasons for closings or
the formula used to make the decision, further suggests a improper motive.

Further, past actions of the superintendent demonstrate that she has engaged in a “pattern
or practice” of unlawful discrimination. Since becoming superintendent, it has been the “standard
operating procedure ... rather than the unusual practice” to close schools that disproportionately
serve African-American students. As shown in Section V(C) above, ten schools have been closed
since 2011, which had an overall 80% African-American student enrollment, although the district
average was just over 50%. Similarly, these same schools have had less than a 1% White student
enrollment, despite a district enrollment of close to 8%. This pattern of discriminatory conduct

provides strong evidence of an intent to discriminate.

98 Building a System: One Newark - Plan,” at 8, December 2013, available at http://onewark.org/supporting-materials/
(last accessed May 12, 2014).

99 “Building a System: One Newark - Plan,” at 7, December 2013, available at http://onewark.org/supporting-materials/
(last accessed May 12, 2014).
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Further supporting the inference of intentional discrimination is the flimsiness of the stated
justification for the closings. As explained above, the superintendent provided four reasons for the
“One Newark Plan.” However, as explained in Section V(G), all four explanations are flawed. The
“chronic under-achievement” argument fails because the statistical model used by the state does
not adequately account for demographic differences between schools. The “under-enrollment”
argument fails because closing schools, in the aggregate, are actually over-enrolled. The “ongoing
fiscal challenges” argument fails because the proposed solution to close schools and expand
privately managed charter schools will make any “fiscal challenges” worse, not better. Finally, the
“deteriorating buildings” argument fails because the state has an obligation to pay for the costs of
school renovations for Abbott school districts, such as Newark and if buildings are deteriorating it
is because the state failed to provide the resources to adequately maintain them. Because each of
these reasons fail to justify the decision to close schools, they should be found to be a pretext for

discrimination.

B. The “One Newark Plan” Will Have A Disparate Impact/Effect On African American
Students

There can be no doubt that the "One Newark Plan" has a disparate impact on African
American students. As shown above in Section V(E), African-Americans make up 51% of the school
district, yet 86% of the students directly affected by the “One Newark Plan.” This is in comparison
to White students who make up close to 8% of the school district, but less than 1% of the students
directly affected.

As explained in Section V(F), the “One Newark Plan” will have severe adverse effects on the
African-American community. Not only will African-American families lose access to their
neighborhood schools, but they will also lose access to trusted and qualified teachers and
administrators, generational community knowledge, a well-rounded curriculum, a caring and
responsive code of conduct, access to parent facilities, ease of access and safety going to and from
school, and peace of mind for both parents and children.

In this case, the New Jersey Department of